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Chapter 13

Opinion Regarding Objection to Confirmation

Theissuebefore the Court in these casesiswhether theprovisoninthisdigtrict’ schapter 13 mode
plan, which sets forth the order in which secured creditors will be paid, violates the bankruptcy code.
Briefs have been filed by DamlerChryder, Standard Federa, Sterling Bank & Trust, Equicredit, the

chapter 13 trustee and a number of the debtors affected. This opinion supplements the Court’s decision

given in open court on February 6, 2003.



L.B.R. 3015-1(a)(5) requiresachapter 13 plan to contain“ astatement of theorder inwhichdams

aretobepad.” TheMode Plan of the Eastern Didtrict of Michigan provides.

ORDER OF PAYMENT OF CLAIMS Class One clams shdl be
paid in advance of others, then Classes Two and Three in advance of al
remaining classes, then Classes Four and Five, then Class Six, and then
Classes Seven and Eight shall be paid as stated in each respective section.
[LBR 3015-1(8)(5) (E.D.M.)]

(See Chapter 13 Mode Plan 11.1)

The clamsof DCX areclassfied asClass5 clams. Themortgage clamsare Class 2 - continuing
cdams

DCX contends that as a secured creditor, it must be trested the same as other secured creditors
and cannot be placed in adifferent classand paid after other secured creditors. DCX arguesthat the order
of paymentsin the Mode Plan violates the Code because such an order of paymentsisnot required under
the Code. DCX further contendsthat s mply because the Code prohibits modification of home mortgages,
this does not mean that they are entitled to a“ super priority.” DCX arguesthat it isunfair to requireit to
bear the burdens associated with a debtor’ s failure to perform under the plan. DCX contends that if the
debtor’s plan isfeasble, funds should be available to pay al secured creditors concurrently.

The partiesopposing the position advanced by DCX generdly arguethat the Codenot only permits
secured creditors to be classfied separately, it actualy requires it in most circumstances. These parties

argue that the Code grants specid protection to home mortgage creditors by prohibiting the plan from



modifying mortgages on the debtor’s principa residence, and the order of payments in the modd plan

facilitates that prohibition.

.

DCXrelieson 11 U.S.C. §1322(a)(3) in support of itsargument that asasecured creditor, it must
be treated the same as other secured creditors. Section 1322(a)(3) provides that, if the plan classfies
cams, it must provide the same treatment for each claim within a particular class. DCX argues that
dassfying secured creditorsinto different classes violatesthe Code. However, DCX provides no support
for this argument. There is no provison which prohibits a debtor from separately classifying secured

creditors. AsJudge Keith Lundin statesin histreatise on Chapter 13 Bankruptcy:

Typicdly, each secured claim in the Chapter 13 planisinaclass by itsdlf.
Each secured clam is usudly provided a unique trestment—a different
vaue for the collaterd, adifferent preferred monthly payment (if any), a
different interest rate or some other treatment (surrender, for example)
specific to that secured claim. Itisusudly true that the collateral securing
each secured dlamisunique. The courts have long recognized that each
secured claim can be placed in a separate class.

Keith Lundin, Chapter 13 Bankruptcy 8 103.1 at 103-1 (3d ed. 2000)(footnote omitted).

Judge Lundin goes on to recognize the necessity of separatedly classifying secured cdlams:

11 U.SC. § 1322(a)(3) mandates that if the Chapter 13 plan classfies
clams, the plan must “provide the same treetment for each damwithina
particular class.” If Chapter 13 debtors cannot separately classify secured
clams, then dl secured cdlaims must be in the same class. If al secured
cams are in the same class, then dl secured clams must be provided the
same treatment under 8§ 1322(a)(3). This is essentidly impossible in a



Chapter 13 case because each secured clam holder hasuniquecollaterd,
and the monthly payment, interest rate and val uation with respect to each
secured clam will be different. If Chapter 13 debtors cannot separately
classfy secured clams, it is likey that no Chapter 13 plan can be
confirmed when the debtor has more than one secured claim to be dedlt
with through the plan.

Id. at 103-2 (footnote omitted). Seealso Foster v. Heitkamp(InreFoster),670 F.2d 478, 488 (5th Cir.
1982) (Secured clams in Chapter 13 must ordinarily be classfied separately because each involves a
different claim to property of the debtor.).

Accordingly, the Court concludes that separately classifying secured vehicle clams and home
mortgage claims does not violate the Code, and indeed is hecessary becauise such clams ssimply cannot
legdly be provided the same treatment.

Likewise, the Code does not require, or even permit, the plan to treat dl secured clamsthe same.
Section 1325(3)(5) provides that the court shal confirm aplan if:

(5) with respect to each alowed secured claim provided for by the plan--
(A) the holder of such claim has accepted the plan;
(B)(i) the plan provides that the holder of such clam
retain the lien securing such dam; and
(ii) the vaue, as of the effective date of the plan, of
property to be distributed under the plan on account of

such claim is not less than the alowed amount of such
dam.

11 U.S.C. § 1325(8)(5).

DCX seeksto have the plan providethat it will be paid concurrently with other secured creditors.

However, nothing in the Code requires that treatment for secured creditors. Asnoted, the only statutory



requirements for the treetment of a secured clam are: (1) that the creditor retain its lien; and (2) that the
present value of the property to be distributed under the plan be equal to the dlowed amount of the claim.
The Modd Plan meets those requirements.

It appears that the primary concernof DCX isthat if, during thelife of the plan, the debtor defaults
in plan payments and then later resumes payments, the funds from those resumed payments will be paid
to the mortgage creditor first and then later to DCX. Beyond doubt, experience demonstrates that many
debtors do default in plan payments after confirmation, and DCX properly states the consequences to it
of adefault in the debtor’s payments. However, thisrisk of default does not judtify the rdlief that DCX
seeks, ether legdly or factualy. Under 11 U.S.C. § 1325(9)(6), as a prerequisite of confirmation, the
Court mugt find that “the debtor will be able to make al payments under the plan[.]” Thus, if the risk of
default istoo great, the Court must deny confirmation. Otherwise, if the Court makesthe required finding -
that the debtor will be able to make dl plan payments, that finding is binding on dl interested parties,
induding DCX, and it is ingppropriate to impose in the plan a provision for the ordering of payments that
presumes otherwise.

Ultimatey, the required contents of a plan are for Congress to determine, and as the Court
concluded previoudy, nothing in the Code explicitly requires the planprovision that DCX seeks. Itisnot
appropriate for the Court to interfere with an otherwise legd payment priority ordering provisoninaplan
on the chance that the debtor may default. Congress could easily require the result that DCX seeks, but
it has not.

It is important to note that this result does not leave DCX without remedies in the event that a

debtor’s default prgudices DCX’s podtion onits collaterd. It is not required to stand by and watch its



collatera position deteriorate while the debtor defaults. Inthat event, DCX canfileamotion for relief from
the stay and argue that the default congtitutes “cause” for relief from the stay under 8 362(d)(1). DCX
might aso move to dismissthe casefor “cause” under 8§ 1307(c)(6) and argue that the default isamateria
default because of the prgiudiceto its collaterd position. In appropriate circumstances, it can aso seek
expedited cons deration of these motionsunder Fed. R. Bankr. P. 9006(c). If the evidence establishesthat
the debtor’ s default prejudicesthe creditor’ s collatera pogition, and either dismissa or relief from the stay
is granted, then DCX can pursue its Sate law remedies to recover on itsclam. Similarly, if the debtor
seeks to modify the plan to address the default, as sometimes happens, DCX can object to confirmation
of the modified plan with the same argument.

The position that DCX takes in these cases is certainly understandable. In bankruptcy, every
creditor naturaly wants its clam paid sooner rather than later in order to minimize the risk and
consequences of default. AstheUnited States Court of Appedsfor the Sixth Circuit amusingly but keenly
observed when it borrowed the famous Woody Allen joke in XL/Datacomp, Inc. v. Wilson (Inre
Omegas Group, Inc.), 16 F.3d 1443 (6th Cir. 1994):

Understandably, creditors of bankrupt debtors often fed like restaurant
patrons who not only hate the food, but think the portions are too smadl.
To pressthe andogy, they aso don't like having to wait in linefor atable,
possibly being seated only to find out the kitchen has just closed. The
bankruptcy court is a little like a soup kitchen, ladling out whatever is
avalladle in ratable portions to those tanding in line; nonethel ess, scarcity

begetsinnovation in the hungry creditor's quest to get alittle more than the
next fellow.

Id. at 1445 (footnote omitted).



The Bankruptcy Code reflects a careful balance of debtors' rights and creditors remedies. The
innovative remedy that DCX now seeksis amply not presently avalable. Accordingly, DCX’s objection

to the order of paymentsin the modd plan is overruled.

Steven W. Rhodes
Chief U.S. Bankruptcy Judge
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